Procurement processes with tender competition have been a preferred approach for engaging service providers in Norway. Even if the present Norwegian government finds it "essential that competition becomes an integral part of all public activity, " a simultaneous push for preserving the welfare mix of Norway has occurred, with public, non-profit, and for-profit actors. What specific measures are being undertaken to preserve the non-profit actors? How have the Norwegian authorities sought to utilize the policy space that the EU/EEA (European Economic Area) provides? The article concludes that Norway has a wide policy space for providing public health and welfare services through non-profit actors, but there is disagreement between Norway and the European Surveillance Authority (ESA) concerning which health and social welfare services that represent exercise of official authority. Procurement processes relating to such services can be reserved to non-profit actors.
"humanistic and social services, " 4 as do the Guidelines for Public Procurement of Healthcare and Social Services. 5 The phrase first appeared in the 2006 Report to Parliament on amendments in the public procurement law, 6 followed by the phrase "humanistic and social tasks." 7 It is interesting that the former Government of Norway applied "humanistic" as a value basis when this concept is primarily associated with one Norwegian organization.
Notwithstanding this terminology, all Norwegian Governments have been enthusiastic about the role of non-profit organizations, knowing that this sector is constituted primarily by diaconal organizations. With respect to the demands of the European Economic Area (EAA), which links Norway to the EU without its being a full member, the parties have different strategies, however, as this article shows.
In this article, we first explain the particular Norwegian policy space, including how it operated until the new EU directive on public procurement (2014/24/EU) came into force on 1 January 2017. Second, we outline recent Norwegian efforts to strengthen the role of the non-profit sector. Third, we present the alternatives to public procurement, which may be found either in the "Exclusions" chapter of the EU directive as well as in four documents by the EU Commission seeking to clarify the terms "state aid" and "services of general interest": a 2016 Notice, a 2012 Decision, and two 2011 Communications. 8 Fourth, we analyze the flexibilities applying to "social and other specific services" of the 2014 directive, including its influence on the revision of the Act on Public Procurement in the Norwegian Parliament in June 2016. Fifth, the article concludes by asking whether the policy space has been adequately applied.
in Oslo municipality's ending its cooperation. The Norwegian Foundations Authority was earlier asked for an assessment, but merely said that being a foundation does not imply a non-profit basis, and did not analyze the foundation's mandate and management. An expert on public procurement notes that Fyrlykta's statutes does not specify how the foundation will manage a surplus. The overall research questions this article seeks to answer are thus:
What policy space is available for giving preference to value-based, non-profit organizations under Norwegian and EEA law? And to what extent is this policy space being utilized in the context of public procurement?
In addition to sifting through reports from debates in the Norwegian parliaments, party and governmental programs, public commission reports and legislative material, I held interviews with five persons from diaconal organizations in Norway. I interviewed two Secretary-Generals in two of the largest Norwegian diaconal organizations: Crux (previously Kirkens Sosialtjeneste; 18 institutions or programs; close to 500 employees) and Blå Kors Norge (Blue Cross Norway; 50 institutions or programs; around 1100 employees), and with the Director of Social Service and the Negotiator of the Norwegian Salvation Army (57 social institutions and programs; excluding the Fretex second-hand shops, including Iceland and Faroe Islands; almost 2500 employees, including those in Fretex shops), and the Special Advisor to the Secretary-General in Church City Mission Oslo (40 institutions or programs, 1200 employees).
Space for diaconal institutions in a competitive Norway?
Diaconal actors have been pioneers in developing welfare services, as mentioned by a Public Commission that submitted its report in August 2016: "The history of the Norwegian welfare state is to a large extent a history about nonprofit organizations." 9 Moreover, in the mid-20 th century diaconal organizations advocated for a greater role of the government and municipalities in the provision of healthcare and social services, even during a period in which some bishops in Church of Norway were warning of a too-dominant state. 10 The Norwegian government (2013) (2014) (2015) (2016) (2017) , that was reelected in 2017, consisting of the Conservative Party and the (right-wing populist) Progress Party, said in its governmental platform: the production of welfare services does not differ greatly from other services. Competition encourages value creation and better public services, as well as more effective implementation. It is therefore essential that competition become an integral part of all public activity. Moreover, the government will "expand the use of private and non-profit resources for the provision of public welfare services." 12 These formulations and the documentation of how some of the private actors are organized and have fared 13 have led to higher awareness over the last years. Critics of commercialization complain that the use of the term "private" diffuses the differences between the commercial and the non-profit actors. 14 The largest political party in Norway, the Labour Party, was earlier reluctant to express strong opposition to commercial welfare, as illustrated by this formulation in the 2013-2017 party program: "Non-profit organizations and other private welfare providers are a useful supplement to the public offerings." 15 No principal distinction is made between "non-profit organizations" and "other private welfare providers." This wording is not included in the 2017-2021 party program, which rather states: "Where the Government has to procure services, non-profit organisations will, as a rule, be preferred to commercial ones." 16 Moreover, when the Labour Party won power in the largest Norwegian municipalities after the 2015 election, the respective city authorities initiated processes to end contracts with commercial welfare providers, primarily in the realm of nursing homes. When the (red-green) Oslo Municipality announced a procurement process in child welfare services exclusively for non-profit actors in May 2016, this was objected by seven for-profit actors, bringing the case before the Office of the City Recorder in Oslo (Oslo Byfogdembete), which they lost. 18 Also a previous decision from ESA has found that the Norwegian approach to non-profit actors (see below) was in compliance with the freedom of establishment and the freedom to provide services of Articles 31 and 36 of the EAA Agreement (Articles 49 and 56 of the Treaty on the Functioning of the European Union, TFEU). 19 All these decisions were based on EU Directive 2004/18/EC, which has been replaced by Directive 2014/24/EU. Hence, while approving of the exemption in the previous Norwegian Regulation, ESA states explicitly that the latest decision, taken after the adoption of Directive 2014/24/EU, applies only to the previous Directive. 20 Moreover, ESA said that while the professionals in child welfare institutions represented an "exercise of official authority … ", 21 operation of nursing homes was considered to be "activities not linked to the exercise of official authority … " 22 Norway's Regulation on public procurement, in force until 1 January 2017, needs to be briefly explained. In 2004, after an initiative by the Socialist Left Party, the previous Norwegian regulations on public procurement included in § 2-1(3)(a) a temporary exemption for "contracts with a non-profit organization". In 2006, this was made permanent and incorporated into the Regulation on public procurement. According to one of the interviewees, the exemption was important, 23 but there is no assessment of how much the exemption has actually been applied by public authorities. 24 research has been conducted on the particularities of the non-profit sector in Norway. 25 While the exemption is noteworthy, the various Norwegian governments were generally promoters of more competition and more public procurement. First, by requiring a lower threshold than the EU, namely NOK 500.000 (approximately 56.000 Euro) for when procurement process announcements must be made.
Second, Norway did not seek to explore alternatives to competitive tendering. Procurement processes, however, are not required for institutions operating based on agreements signed before the EAA entered into force in 1994. This is specified by Article 32.5 of Directive 2014/24/EU, saying that in "works or services consisting in the repetition of similar works or services entrusted to the economic operator to which the same contracting authorities awarded an original contract … " no prior publication is required and contracts can be continued.
Third, neither the Norwegian Guidelines for Public Procurement nor the specific Guidelines for Public Procurement of Healthcare and Social Services specified the wider societal objectives of public procurement, even if a separate Action Plan was published in 2007. 26 The emphasis lies primarily on the conditions in other countries. The General Guidelines describe the wider societal concerns applying to Norway when describing the rationale for the exemption in the 2006 Regulation on public procurement. 27 In the Specific Guidelines for Procurement of Healthcare and Social Services, there is a stronger emphasis on societal concerns, specifically the emphasis of non-profit actors' on user involvement as well as civil society and local community involvement, albeit only in a descriptive manner. 28 Various public commissions were reluctant to take social concerns into account. 29 
Recent efforts to strengthen the role of the non-profit sector
While Norwegian authorities have been cautious to explore and utilize the policy space that the EAA Agreement might provide, an agreement, two specifications, and a Plan of action have been adopted by Norwegian authorities. First, the Cooperation Agreement of 2012 was signed between the government and four representatives from the non-profit sector. Under the heading "Parties' Objectives, " the Agreement reads: "The government and the nonprofit sector shall further develop and improve their cooperation in order to demonstrate how the uniqueness and qualities of the non-profit sector can be mobilized to provide the best possible services ..." 31 Moreover, six principles were identified: quality, fiscal efficiency, continuity and predictability, independence, diversity, and dialogue. Under the first of these, one bullet point emphasizes "society's need for new knowledge of the roles, qualities, and contributions the non-profit actors bring to the development of new healthcare and social services." 32 The cooperation agreement was extended by the new government -with the Norwegian Association of Local and Regional Authorities as a new party. 33 In the first specification in 2011, the then Minister of Health and Care Services specified that the regional health authorities must take into account the need of the non-profit institutions for predictability and a long-term perspective in their public procurement. 34 In the second specification in 2016, applying specifically to care for persons with drug addiction or a background as sex-workers, the Ministry of Health and Care Services specified how the EU rules on state aid can be reconciled with the EU prohibition of discriminatory practices. This is analyzed further in the section below. What policy space for diaconal institutions? Challenges from public procurement 23
Finally, a governmental Action Plan was adopted by the present government, with the purpose of improving the conditions for the non-profit sector.
Based on these examples, it is justifiable to state that the last Norwegian governments have been too reluctant to investigate and make use of the policy space that the EAA membership provides. This is also reflected in a Parliament decision of 1 December 2014 requesting the "government to adopt measures to improve the non-profit providers' conditions in procurement processes." 35 A report that mapped the developments in the welfare mix in the Scandinavian countries concluded that the unique and distinctive options non-profit actors can offer have not been adequately developed. Thus, the goal of increased diversity and individual adaptation failed to be achieved. 36 Since the uniqueness of non-profit actors is generally acknowledged to be difficult to determine, most surveys on social and healthcare provision used the term "private" and did not distinguish between non-profit and for-profit actors, with relative positive perceptions of private actors. 37 There is one recent exception, however, finding that Norwegians are overall more positive than Swedes and trust non-profit, for-profit, and public welfare providers. 38 In summary, notwithstanding the exception in the Regulation on Public Procurement, Norway has chosen a relatively strict and non-flexible approach to public procurement, but with several policy initiatives to improve the overall conditions for non-profit actors.
New approach beyond public procurement?
The public procurement directive (2014/24/EU) specifies what might be excluded from public procurement. Article 12 on contracts with entities within the public sector (termed "in-house") has been applied to extend as well to institutions that have chosen to become part of the public sector. Article 12.1 specifies: (a) that the contracting authority exercises over the legal person concerned a control that is similar to that which it exercises over its own departments; (b) that more than 80 % of the activities of the controlled legal person are carried out in the performance of the specified tasks; and (c) that there is no private capital in this controlled legal person. This option has been preferred by institutions in Denmark, but has not been an option for Norwegian non-profit actors. 39 What is permissible state compensation or state support, as opposed to nonpermissible state aid, and how to understand various forms of services were clarified by a 2011 Commission Communication, a 2012 Commission Decision, and a 2016 Commission Notice. Below, I look at what is said about the nature of particularly social services and the overall societal impact of these services. 40 On the one hand, the EU specifies that "the social nature of a service is not sufficient in and of itself to classify it as non-economic." 41 Hence, social and healthcare services are not categorically excluded as economic services. On the other hand, the EU has another category termed social services of general interest , specified through the "preventive and socially cohesive/inclusive role" of such services. 42 Article 14, the relevant provision of the 2012 TFEU, says that services of general economic interest, while operating on the basis of "economic and financial conditions … , " are acknowledged as "promoting social and territorial cohesion … , " giving competence to EU member states "to provide, to com- mission and to fund such services." In the 2011 Communication, EU member states are given discretion, so that "tailor-made solutions can be found to concrete and specific problems in different sectors … " 43 This discretion must be presumed to be wide in the realm of provision of social services of general interest, as their contribution to social cohesion and social inclusion are explicitly recognized. Hence, while prohibiting state aid, the EU/EEA does not exclude state support or long-term contracts with certain service providers, given that such support does not favor certain undertakings over others. This is further specified in an EU Guide on social services of general interest, 44 and an ESA State aid guidelines particularly applying to services of general economic interest. 45 As elaborated in another article, 46 the prohibition against state aid (Article 61 EEA, similar to Article 107 TFEU) hinges upon the definition of "undertaking, " not preventing state compensation if the amount of support is fair in relation to the cost of producing the given service, as done by a fairly efficient undertaking. 47 The EU Commission specified in a 2016 Notice that, when public support was not liable to affect trade, this applied to "hospitals and other healthcare facilities providing the usual range of medical services aimed at a local population and unlikely to attract customers or investment from other Member States." 48 Hence, it is fully possible for EU/EEA member states to fund undertakings providing services of general interest. These services can be either economic services or non-economic services, though only economic services are covered by the internal market and competition rules of the Treaty. 50 The EU Commission defines services of general economic interest as "economic activities which deliver outcomes in the overall public good that would not be supplied … by the market without public intervention." 51 Non-economic services, in essence the exercising of official authority, are not covered by the overall right of establishment, in accordance with Article 32 EEA. Provision of such services are "only subject to the general principles of the EU (transparency, non-discrimination, equal treatment, proportionality) without stipulation of any specific procedures." 52 A service that involves legitimate use of force, for instance psychiatric treatment services or child welfare services, represents the exercise of official authority, 53 As noted by the Public Commission on pension obligations for non-profit actors, however, there has been relatively little use of the official authority exemption in the context of public procurement. 54
New Approach to Public Procurement?
Public procurement processes take place in the market, but the emphasis on price versus other concerns is determined by the public body announcing the procurement process. We saw above that the Norwegian authorities might have been too cautious when including social considerations in public procurement processes, though there is a clear recognition of the overall contribution of the non-profit organizations, including diaconal actors. The Norwegian Act on public procurement was influenced by jurisprudence from the ECJ and various policy initiatives within Norway. One of the interviewees said: "I never thought that we would come to where we have come today." 55 Compared to the situation in 2013-2015, when many of the diaconal institutions to grant or alter aid, obligating a delay of any proposed measures until their compatibility with the internal market obligations has been decided by the EU Commission. 50 EU Commission, Communication II , 3. 51 EU Commission, Communication II , 3. 52 European Centre of Employers and Enterprises providing Public Services (2013), The Acquis Communautaire for Services of General Economic Interest, 2, available online at www.ceep.eu/images/stories/ceep_acquis_glossary.pdf 53 For arguments that exercising official authority also applies to nursing homes, see the Nursing Home Agency in Oslo and Virke Ideell, note 61 and accompanying text. 54 Public Commission on pension obligations for non-profit actors, 51; for a general presentation on the concept of official authority, saying that it has a narrow application, see ibid, 50. 55 Interview with author on 29 June 2016. feared that they would lose out in the competition with for-profit actors, 56 there is currently optimism.
Before reviewing the ECJ jurisprudence and the Norwegian process, we would like to analyze the most important provision of the new EU Directive (2014/24/EU). As early as 2011 the EU Commission said that it would propose "a significant reform on the rules of public procurement and concessions … " 57 with a "lighter regime" applying to social and health services. It must be remembered, however, that the previous Directive (2004/18/EC) listed health and social services as non-prioritized. The distinction between prioritized and non-prioritized services was discontinued in the new directive.
The "light touch regime" is found in Articles 74 to 77 of the new directive. Of greatest relevance is Article 76.2, which reads:
Member States shall ensure that contracting authorities may take into account the need to ensure quality, continuity, accessibility, affordability, availability and comprehensiveness of the services, the specific needs of different categories of users, including disadvantaged and vulnerable groups, the involvement and empowerment of users and innovation.
Quality is also emphasized in the subsequent sentence, specifying that the choice of provider shall be made based on a price-quality ratio. Maybe even more important is continuity. As seen above, 58 33 out of 38 nursing homes operating under a municipal contract were sold or restructured during the contract period. This is the opposite of continuity. While organizational changes might take place also in the non-profit sector, these changes are usually minor. On the other hand, it might be difficult to distinguish between non-profit and commercial service providers on the three A's (accessibility, affordability, availability). Regarding the comprehensiveness of the services and the specific needs of users, it is an open question whether this will be more easily accomplished by non-profit actors. However, these organizations do have a strong tradition, at least in Norway, of promoting involvement and empowerment of users, as well as innovation. There is no doubt that this provision allows for a wider policy space for health and social services compared to other public procurements. 59 56 Klassekampen (2013) As may be seen above, 60 social cohesion and social inclusion were emphasized in the 2011 EU Commission communications, but neither of the terms is included in the new directive. It was, however, the previous EU directive that applied in Norway when the Nursing Home Agency in Oslo in 2016 announced a procurement process for building and running up to five nursing homes for 30 years -but only for non-profit actors. When justifying that only non-profit actors were eligible to participate, the Agency argued that running nursing homes represented "exercise of official authority." 61 The ESA has asked the Norwegian government if they agree with this understanding and has asked Oslo Municipality to suspend the procurement process awaiting such clarification. 62 The Nursing Home Agency in Oslo has, however, reiterated its position, and has proceeded with the process but was stopped by a 2018 decision from the office of the City Recorder in Oslo. 63 As we saw above, the ESA stated its decision concerning the Directorate for Children, Youth and Family Affairs that operating nursing homes was not linked to the exercise of official authority. 64 Surprisingly little is said about exercise of official authority in a Guide on how to reserve procurement processes to non-profit actors in the realm of health and social welfare services. 65 Moreover, two judgments applying the previous directive (2004/18/EC) opened a policy space allowing contracts to be entered into without procurement processes. 66 First, the services must be "performed by non-profit organizations or associations … " Second, the non-profit actor must contribute to the social purpose and the pursuit of the objectives of the good of the community. Third, there must be compliance with budgetary efficiency. 67 Both "social purpose" and "the good of the community" are broad terms, but diaconal, non-profit actors do contribute to these objectives. While the rationale behind public procurement is to make the most efficient use of public money, the current Norwegian Minister of Health and Care Services wrote that his Ministry is positive toward public procurement processes where the price is set and where only quality criteria are decisive. 68 When the Government proposed a new act on public procurement in 2015, there was limited awareness of the actual space provided by the new EU Directive. Less than one page was devoted to non-profit actors providing healthcare and social services. Many of the above-mentioned factors as well as the 2014 legal opinion and the 2015 Agreement were referred to. 69 More surprising, while the need for continuity and stability was mentioned explicitly, the legislative proposal made no reference to Article 76.2 of the Directive.
Non-profit actors expressed their concern, and this concern was shared by Norwegian parliamentarians. Two parliamentary initiatives were presented before the new act came up for discussion. First, a proposal in 2014 that contracts in the child welfare services shall be limited to non-profit actors ("skjermede anbud"), 70 which did not garner the support of a majority of the Parliament.
Second, while a proposal in the Parliament from 2016 resulted in a unanimous decision that the government shall set a target for the share of non-profit sector within 2030 and present a plan to achieve this, 71 a decision by the Oslo City Council was more ambitious: It specified a strategy to strengthen nonprofit actors, namely, that 25 % of all healthcare shall be provided by the nonprofit sector within 2025, against the votes of the Social Liberal, Conservative and Progress Party. The same parties did not approve that the policy space "shall be utilized as far as possible" when contracts with for-profit actors expire or new contracts are entered into, but all parties voted for a "strategy on how to strengthen the non-profit actors in Oslo's welfare services." 72 The 25 % share by 2025 was originally a proposal from a Public Commission submitting its report in 2011. 73 As seen above, this share is approximately 9 % today.
When the debate on implementing the EU directives in Norwegian law took place in the Parliament in early June 2016, ensuring the interests of non-profit actors providing healthcare and social services became the most topical issue. To justify a particular approach to non-profit actors, ten separate reasons were given, including competence, engagement, trust, diversity, continuity, and innovation, almost all of which were repeated by the Minister in the debate. 74 The outcome was a new addition to the Norwegian law on public procurement, Section 7a, reading as follows:
The Ministry shall issue regulations for procurement of health and social services. The Ministry shall when formulating the regulations particularly emphasize the characteristics of health and social services. The regulations shall promote important concerns such as diversity, quality, continuity and user involvement.
We recognize terms from Article 76.2 of the EU directive. However, the terms "accessibility, affordability, availability, and comprehensiveness … " as well as "specific needs" and "innovation" were not included. Hence, the Norwegian law is not as comprehensive as the EU directive. Moreover, a proposal specifying that contractors be allowed to limit the procurement process to non-profit actors did not receive support from the majority. 75 As shown in the 2017 legal opinion, there is no prohibition in EU law to limit procurement processes to non-profit actors, provided that this exists in domestic legislation. 76 The Regulation on public procurement does, however, emphasize the users' need with regard to quality, continuity, competence, experience and participation, as well as the overall need for innovation, among others. 77 This are criteria that non-profit actors meet, and these must be emphasized in the specifications when announcing the procurement processes.
The Minister made promises that Norway shall attempt to widen the possibilities under Article 77 of Directive 2014/24/EU to reserve contracts for certain services, when this provision is up for review in 2019. 78 When the Parliamentary Committee presented its proposal to the Parliament, the title of one Norwegian newspaper was: "Legislative Amendment Secures Non-Profit Actors." 79 This positive assessment came 2 months before a decision that was even more decisive for the non-profit actors: the old and continuing pensions obligations. 80
Conclusion
Both the current and the previous governments of Norway can justifiably be criticized for not having done more to explore the policy space within the EEA obligations. Initiatives from the government on ways to "improve their working together" did not lead to an overall predictability for non-profit actors. Non-profit institutions' overall contribution to the society were emphasized by neither the current nor the former Norwegian government, and the possibilities for excepting services involving the exercise of official authority was not highlighted, despite the fact that the EU directives and various communications and guidelines allowed for this.
The coming Guide to assist in reserving procurement processes in the realm of health and social welfare service will be important. 81 This Guide should specify the qualities that the tenderer must comply with, as specified by Article 76.2 of Directive 2014/24/EU and Article 30-1(3) of the Norwegian Regulation on public procurement. Primarily emphasizing that a broad range of health and social welfare services represent "exercise of official authority" might not convince ESA.
The 2017 legal opinion will be useful, however. It clarified that the social and healthcare services can be treated differently from other services, allowing states to reserve procurement processes to non-profit actors, but the character of these services must be taken into account. 82 Such tender competitions cannot, however, exclude any non-profit service providers from any EEA country.
It is interesting that two of the three parties that did not support the wording in the Oslo City Council to utilize the policy space, 83 will issue a Guide on how to reserve procurement processes to non-profit actors. This will challenge them to explore further the policy space within the legal space formed by Norwegian EEA obligations. 
